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the project was to construct a new post Joseph Samuel Perry, J., of soliciting 



office building to replace an old one. On 
oral argument appellant conceded that 
there was “a reasonable expectation” 
that the new building would be dedicated 
to such use. Wnrren-Bradshaw Drilling 
Company v. Hall, 317 U.S. 88, gt 90-91, 
63 S.Ct 125, 87 L.Ed. 83; Mitchell v. 
Raines, 238 F.2d 186 (5 Cir. 1956); 
Tormey v. Kiekhaefer Corp., 76 F.Supp. 
657 (E.D. Wis. 1948). We also reject the 
contention that "the equities” of the case 
permit the appellant to retain the wages 
in question and forbid their payment in- 
to the Treasury as ordered by the trial 
court In addition to public policy con- 
siderations involved in the application 
and enforcement of the Fair Labor 
Standards Act, equitable principles 
would not suggest that appellant is en- 
. titled to the funds. Such considerations 
support the action of the trial court ; the 
equities are not with the appellant. 
Wirtz v. Jones, 340 F.2d 901 (5 Cir. 
1965). 

The findings of fact by the trial court 
are supported by the evidence and the 
legal conclusions reached are supported 
by the facts found. 

The judgment is affirmed. 
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Defendant was convicted in the Unit- 
ed States District Court for the Northern 
District of Illinois, Eastern Division, 



bribe in return for violating defendant’s 
official duties as Secret Service agent, 
and defendant appealed. The Court of 
Appeal, Swygert, Circuit Judge, held, 
inter alia, that Secret Service agent 
charged with soliciting bribe could not 
first complain on appeal of deprivation of 
counsel at prearrest interrogation. 

Affirmed. 



L Judges <£=>49 (2) 

That district judge in first trial 
of Secret Service agent for soliciting 
bribe expressed opinion that evidence 
would sustain verdict of guilty did not 
conclusively establish that impartial sec- 
ond trial could not be had before same 
judge following mistrial declared when 
jury became deadlocked. 

2. Criminal Law 0=655(1, 9) 

Federal judge may, in his discretion, 
comment upon evidence or in exceptional 
cases express opinion of guilt of ac- 
cused. 

3. Judges 0=49(1) 

Judge's opinion as to what evidence 
has demonstrated cannot be equated with 
personal bias. 

4 . Judges <0=49(2) 

Judge’s prejudice must be shown by 
trial conduct and may not be presumed 
or inferred from judge’s subjective views. 

6. Criminal Law ^=655(5) 

Trial judge's reprimand of defend- , 
ant’s counsel who attempted to impeach 
government’s witness from memory with- 
out referring to transcript of former trial 
was justified and disclosed no precon- 
ceived judicial prejudice. 

6. Criminal Law 0=723(1) 

Prosecutor's remark in prosecution 
_o£_ Secret Service agent for soliciting 
bribe, to effect that lady friend of person- 
from whom bribe was sought was in pro- 
tective custody of Secret Service, could 
not have caused jury to draw erroneous 
conclusion about defendant’s intentions 
toward her. 18 U.S.C.A. §§ 201, 371, 
1503. 
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7. Criminal Law C=»103o(3) 

Secret Service agent charged with 
soliciting bribe could not first complain 
on appeal of deprivation of counsel at pre- 
arrest interrogation. Fed.Rules Cnm. 
Proc. rule 52(b), 18 U.S.C.A. 

8. Criminal Law 0=5-11 (1) 

Denial of request for counsel as con- 
stitutional violation must be judged ac- 
cording to particular circumstances m 
case and by prejudice resulting there- 
from. 

9. Criminal Law 0=506(2) 

District court’s failure on its own 
motion to strike defendant’s inculpatory 
statements made before arrest after re- 
quest for counsel had been refused was 
not error; defendant’s counsel had duty 
to bring objectionability of evidence to 
attention of trial judge. 

10. Criminal Law 0=938(6) 

Evidence supported finding that gov- 
ernment’s witness from whom defendant 
Secret Service agent had allegedly so- 
licited bribe had not committed perjury 
during agent’s trial which was suborned 
in part by government prosecutor, as 
alleged by defendant in motion for new 
trial based on newly discovered evidence. 



ley. Richard T. Sikes, Asst. U. S. Attya. 
Chicago, III., for appellee. 

Before HASTINGS, Chief Judge, 
and KNOCH and SWTGERT, Circuit 
Judges. 

SWYGERT, Circuit Judge. 

Defendant Abraham W. Bolden, a for-, 
mer Secret Service agent for the Treas- 
ury Department, appeals from a judg- 
ment of conviction on all counts of an in- 
dictment .charging him with seeking a 
" tribe in returrTfor -acting in violation 
of his official duty, 18 U.S.C. § 201, cor- 
ruptly obstructing the due administration 
of justice. 18 U.S.C. § 1503, and con- 
spiring with Frank Jones to commit the 
crimes defined in these sections, 18 
U.S.C. § 371. 1 A sentence of six years 
was imposed. Defendant also appeals 
from the denial of a motion for a new 
trial based upon newly discovered evi- 
dence.* 

The evidence, as developed at the trial 
and considered in the light most favorable 
to the Government, tends to establish the 
following circumstances. 

On April 26, 1964, Agent John E. 
Rusceil of the Secret Service office in 
Chicago prepared an original and seven 
copies of a report relating to the in- 
vestigation of a counterfeit savings bend 
case involving, among others, one Joseph 
Spagnoli. The copies were distributed 
to agents in the Chicago office, includ- 
ing the defendant Abraham Bolden. On 
May 8, Agent Conrad Cross received 
from the defendant the copy of the report 
which had been designated for the de- 



1L Criminal Law €=1156(1) 

Review of denial of motion for new 
trial is limited to whether findings of 
district judge reveal a clear abuse of dis- 
cretion. 

12. Criminal Law C=03S(1). 

Since government’s ■witness had no. 
been convicted of counterfeiting at time 

i 

which new trial could be based. turn^ttcreoort^a^e. 

On May 9, following the return of a 

grand jury indictment, arrests of 

Spagnoli and others who had been in- 
cluded In the counterfeiting investigation 
were made. After his arrest and while 
in the Secret Service office, Spagnoli 



Raymond J- Smith, James F. Ward, 

Chicago, 111., for appellant 

Edward V. Hanrahnn, U. S. Atty., 

John Peter Lulinski. John Powers Crow- 

„ ftDoeali were consolidated by an or* 

I. The verdict of suilty wm returned by a 1. The epP«i 

jury after * second trial. A mistrial bad . der of -this «or- 
be7u declared in an earlier trial became 
of the failure of the Jury to asree. 
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spoke to Agent Bolden. 

Secret Service agents took money. The 
defendant replied that out of fourteen 
thousand agents, some did. 

(?) On the morning of May 11, the defend- 
ant went to the home of Frank Jones. 
Jones was then under indictment for 
counterfeiting and had twice been ar- 
rested by the defendant. Agent Bolden 
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“ kei 15 (AT Subsequently. Spajnoli gave Martineau 
money. The the paper he received from Jonea and 
identified Jones as the person who had 
approached him. Jones wa3 arrested on 
May 18. In the meantime. Agent Russell 
retrieved all copies of the Spagnoli sum- 
mary report with the exception of the 
one designated for Agent Cross and the 
defendant 



* u r -n-sent uoiaen - 

told Jones a number of facts about the $) The defendant left for Washington 
Soavnoh ras* indnnm™ n.. ...i .... n n — ^»r_- . ~ ® 



Spagnoli case, including the whereabouts 
• of Sandra Hafford. Hafford, an erst- 
while friend of Spagnoli, had testified 
against him before the grand jury, and 
was being held in protective custody by 
the Secret Sen-ice in a downtown Chi- 
cago hotel. The defendant produced sev- 
eral onionskin papers stapled together 
and a small, typewritten piece of paper 
containing an excerpt from the summary 
report of the Spagnoli investigation. He 
asked Jones to go to Spagnoli’a home, 
give Spagnoli the piece of paper, and tell 
him that he could have the entire file for 
550,000. The defendant said that the 
money would be split between Jones and 
him. 

Cljones visited Spagnoli’s home the fol- 
lowing day and delivered the piece of 
paper. He told Spagnoli that he had a 
contact in the Secret Service and that the 
Spagnoli file was available for $50,000. 
Jones returned home and called the 'de- 
fendant. Soon thereifter Bolder* picked 
Jones up in his official car. The defend- 
ant instructed Jones to inform Spagnoli 
that the Secret Service had* arranged 
to have Sandra Hafford’s hair dyed red' 
that afternoon. The defendant also sug- 
gested that Spagnoli be cautioned not to 
curie when talking to ftafford on the 
Pi. one because the conversation would be 
taped. 

^On the mpming of May 13, Spagnol 
called Maurice G. Martineau, the Secre 
Service agent in charge, and relate 
Jones- offer to him. The fact .of Spag- 
noli s call was in turn repeated within 
earshot of the defendant. Later that 
day the defendant called Jones, told him 
that Spagnoli had called the ”bo3S,’’ and 
instructed him not to talk to Spagnoli. 



D.C. on May 17 to attend a Secret Serv- 
ice training school. In the afternoon of 
the following day, in the company ‘of 
three agents, he was returned to Chicago 
under pretext and taken to the United 
States Attorney's office. There Agent 
Martineau began to explain the situa- 
tion.* At one point the defendant inter-' 
nrpted him to observe that the Secret 
Service was free to check his typewriter. 
Martineau had not mentioned the type- 
written .nature of the excerpt from the 
Spagnoli file. Later, in response to a 
question by Agent Jordan, the defendant 
said he didn’t know that the Secret 
.Service was going'to dye Hafford’s hair. 
Then, within a few minutec, he volun- 
teered that he didn't know they were 
going to dye her hair ’’red.” 

(0 The defendant was formally placed un- 
der arrest late in the evening of May 18. 

A few days later he told a Secret Service 
informant, Richard Walter, that he would 
give $500 to the man who would kill 
Jones, the "stool pigeon.” 

The defendant’s motion for a new trial 
based upon newly discovered evidence 
relates to certain events surrounding the 
counterfeiting trial of Government wit- 
ness Spagnoli In January, 1965, some 
five months after the defendant’s trial 
ind sentencing. jv 

At his own trial, Spagnoli testified that ] 
he had committed perjury in certain \ 
respects a3 a Government witness in the j 
defendant's trial. He testified that hi 3 ^ 
livelihood was gamollng and^H a Tne ha~ 
fals el y testified during the defendant's * 
_tn af7hat his mother supported hi m. iTe _ 
stated tria: mis perjury was suborned by 
Government counsel in order to maxe" * 
mm Ioolc better in~ the evas~oflhp jury. 
Spagnoli also testified that he had lied" 
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during the defend ant's trial In reference 
to the date on which his call to Agent 
Martineau was placed , and possibly witn 
reference to other dates i Spagnoli was 
ttiereafter found guilty and received a 
fifteen year sentence. 

The defendant’s motion for new trial 
also included the affidavit of his trial 
counsel. The affidavit stated that coun- 
sel had a conversation with Spagnoli fol- 
lowing the latter’s conviction in which 
Spagnoli complained that an assistant 
United States Attorney had “backed 
down from a deal” with him conoeming 
his testimony against the defendant. 
During the defendant’s trial, Spagnoli 
had testified that he had received no 
promise of leniency from the Government 
in exchange for his testimony. 

The district judge, who presided at 
the trials of both Spagnoli and the de- 
fendant, entered findings of fact and 
conclusions of law with respect to the 
defendant’s newly discovered evidence 
and denied the motion for a new trial. 

L ' 

The defendant’s first contention is that 
he was deprived of a fair trial by the 
prejudiced attitude of the trial judge, by 
certain prejudicial rulings, and by the 
misconduct of the prosecuting attorney. 
More specifically, the defendant points 
to a number of circumstances which, by 
reason of the district judge’s allegedly 
preconceived opinion of the defendant’s 
guilt, resulted in the unconscious oppres- 
sion of defense counsel’s best efforts, and 
which also purportedly demonstrate the 
‘ excessive zeal of Government counsel. 
We 'have examined each of the defend- 
ant’s charges in detail, but will discuss 
only a few of the more serious allega- 
tions. 

After the jury had reached a deadlock 
in the defendant’s first trial, the jury was 
returned td the courtroom and the so- 
called "Allen charge” 3 wa3 given by th$ 
trial judge. The judre added that inJn? 
opinion the evidence would sustain a ver - 
‘dict of guilty on ail three counts of tRe 



indictment, but clearly informed the jury 
'tr.at ms op ;nton could be entirely dis - 
regarded. The jury remained deadlocked 
and a mistrial was declared. 

[1] Prior to the second trial, defense 
counsel moved for a substitution of 
judges on the ground of prejudice. The 
motion was denied. The defendant says 
that the motion should have been granted, 
that. since the judge__had expressed an 
opinion ..of guilt, an Impartial trial be- 
fore the same judge -was impossible. The, 
defendant, significantly, cites no author- 
ity for hi3 proposition. Nor do we find 
any merit in it. 

[2—4] A federal judge may, in his 
discretion, comment upon the evidence or, 
in exceptional cases, express an opinion 
of the guilt of the accused. United 
States v. Murdock, 290 U.S. 389, 54 S.Ct. 
223, 78 L.Ed. 331 (1933) ; United States 
v. Gibas, 300 F.2d 836 (7th Cir.), cert, 
denied, 371 U.S. 817, 83 S.Ct. 32, 9 L.Ed. 
2d 58 (1962). We do not see how the 
exercise of that discretion in one trial, 
without more, could necessarily result in 
prejudice against an accused in a second 
trial. An opinion as to what the evi- 
dence has demonstrated cannot be equat- 
ed with personal bia3. Trial judges are 
invariably called upon to conduct impar- 
tial trials despite whatever opinion they 
may have or which they may formulate 
during the course of the trial concerning 
the guilt or innocence of an accused. 
Such impartiality is precisely what is 
expected of them, and an experienced 
trial judge must be assumed capable of 
performing hi3 essential function, fn 
short , prejudice must be shown bv trial 
conduct ; it may not be presumed or 
inferred from the subjective views of the 
judge! 

[5] The defendant next contends that 
the record substantiates his view of the 
existence of preconceived judicial preju- 
dice. He states that his trial counsel fre- 
quently failed to object to improper evi- 
dentiary procedures because of a timidity 
occasioned by the "criticism, belittling, 



3. Alien v. United Stat-a, 1« U.S. 492, 17 S.Ct 154. 41 LRd. 523 (1592). 
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condemnation and admonitions” of the 
trial judge. As an illustration, the de- 
fendant refers to a warning issued by 
the judge to defense counsel in connection 
with the cross-examination of Govern- 
ment witness Frank Jones. The court’s 
admonition was prompted, inter alia, by 
an attempt on the part of defense coun- 
sel to impeach the witness from memory, 
without referring to the transcript of the 
defendant’s first trial. The court inter- 
rupted, stating: “Counsel i3 admonished 
not to follow that procedure any more. 
When you wish to ask an impeaching 
question, go back to the record and ask 
him correctly.” The jury was then ex- 
cused, the warning was repeated, and the 
judge suggested the possibility of strong- 
er measures if the offending practice 
were continued. We find no error. The 
improper method of questioning by de- 
fense counsel justified the reprimand. 
Moore v. United States, 132 F.2d 47 (5th 
Cir. 1942), cert, denied, 318 U.S. 784, 63 
S.Ct 854, 87 L.Ed. 1151 (1943). 

The trial court's censure of defense 
counsel for the latter’s attempted im- 
peachment of another witness through 
the showing of mere arrest was also jus- 
tified. Further, defense counsel's per- 
sistence in this regard does not reveal 
the ’‘timidity” to which the defendant 
has referred. We do not find that de- 
fense counsel "trimmed his sails to such 
-a judicial wind as prevailed in the court- 
room,” United States v. Ah' Kee Eng, 
241 F.2d 157, 161, 62 A.L.R.2d 159 (2d 
Cir. 1957). 

[6] Finally, the defendant refers to 
a number of remarks by the assistant 
United States Attorney which, he says, 
were highly improper and inflammatory. 
He notes that tha prosecutor called the 
jury’s attention to the fact that Sandra 
Hafford was in the protective custody 
of the Secret Service. He contends that 
from this statement the jury may have 
drawn an erroneous conclusion about the 
defendant's intentions toward her. The 
jury, however, was well apprised of Haf- 
ford’a Secret Service custody prior to the 
prosecutor's comment. In. view of her 
testimony concerning her association 
ju r.ia— 



with Spagnoli, we do not see how the 
jury could have drawn the condusiomsug- 
gested by the defendant. The other com- 
ments of the prosecutor assailed by the 
defendant were either ambiguous or only 
slightly importune at best. The defend- 
ant did not object to any of these remarks 
and we do not believe that prejudicial 
error could have resulted therefrom. 

• n. 

[7] The defendant’s next allegation 
of error relates to the admission into evi- 
dence, without objection, of his inculpa- 
tory remarks to Agents Martineau and 
Jordan shortly after his return from 
Washington, D.C. in Secret Service cus- 
tody. The defendant contends that these 
statements were elicited after a request 
for the assistance of counsel had been 
denied, at a time when he was being per- 
sonally accused of a crime, and that 
therefore the constitutional principle 
enunciated in Escobedo v. State of Illi- 
nois, 378 U.S. 478, 84 S.Ct. 1758, 12 
L.Ed.2d 977 (1964), requires a reversal 
of his conviction. He further alleges, 
citing Rule 52(b) of the Federal Rules 
of Criminal Procedure, that this error 
resulted in such a substantial constitu- 
tional deprivation as to excuse his fail- 
ure to object to the admissibility of the 
statements. 

The record shows, and the Govern- 
ment doe3 not dispute, that the defendant 
was returned from Washington to Chica- 
go on May 18 under pretext. He wa 9 
told by his superiors that he was needed 
for certain undercover work in connec- 
tion with a counterfeiting case. -Actual- 
ly, he was being returned to answer the 
charge that he had attempted to sell a 
Secret Service file to Spagnoli. 

The defendant testified, without con- 
tradiction, that he was taken to the 
Chicago Secret Service office for inter- 
rogation at approximately 5:15 p. m. and 
was not formally placed under arrest un- 
til shortly before midnight More im- 
portantly, the defendant testified, again 
without contradiction, that early in the 
course of hi3 questioning by Agent Mar- 
tineau, when it became evident that he 
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was being accused in the Spagnoli mat- 
ter, he requested the services of an at- 
torney. He further testified that his 
request was not granted. 

The record contains no other reference 
bearing upon defendant's request for 
an attorney. No attempt was made by 
the Government to contradict the defend- 
ant’s testimony. In this posture, we must 
accept as fact: (I) that ’the defendant 
requested the aid of counsel, (2) that 
his request fell on deaf ears, and (3) 
that certain inculpatory statements were 
thereafter made. 

The inculpatory statements themselves 
have already been mentioned. Both were 
volunteered by the defendant and were 
ostensibly intended to be exculpatory; 
however, both tended to show guilty 
knowledge on his part. The first state- 
ment indicated that he knew, without 
having been told, that the file excerpt 
given to Spagnoli was typewritten. The 
second. In response to a question from 
Agent Jordan,, indicated that the defend- 
ant knew more about the dyeing of 

4. A search of the record has convinced- us 
that the defendant’s entire conversation 
with his superiors bn May IS was 'vol- 
untary. We are not impressed by the 
defendant’s argument that the mere pres- 
• ence, at one time or another, of Chief 
Secret Service Inspector Michael Torina, 
United States Attorney Edward Han- 
rnhnn, and defendant’s immediate su- 
periors compelled him to respond to 
questioning. It mast be assumed that the 
defendant, os a Secret Service agent, was 
well aware of his constitutional right to 
remain silent. This knowledge, coupled 
with the defendant’s undoubted general 
. intelligence, belies any claim to possible 
coercion by the presence of these officer*. 
The defendant's entire pattern of be- 
havior with respect to his Interrogators 
, appear* to hav# been one of attempted 
exculpation. 

The voluntary character of the defend- 
ant’* statements, of course, would in no 
way excuse the failure o! the law en- 
forcement officials to grant him an op- 
portunity to consult with his attorney 
upon request. The Importance of time* 

** . ly legal guidance to even the most 
sophisticated layman I* unquestioned.' 
Eowcrcr, the denial of a request for 
counsel, a* n constitutional violation, must 



Sandra Haffprd’s hair than he had rep- 
resented. • ». ‘ 

[8] As previously noted, the incrim- 
inating statements were admitted into 
evidence without objection. No motion 
to suppress was ever filed. During both 
trials, defense counsel brought out other 
remarks of an exculpatory nature at- 
tributable to the defendant’s period of 
questioning by his superiors. 4 Full op- 
portunity was provided, particularly after 
the defendant was able to assess the 
dahiaging^character_of his statements 
wheh a^mistrial was declared in his first 
trial, to attempt^ihe exclusion of these 
statements from the jury’s considera- 
tion. 3 For these reasons we hold that the 
defendant is precluded from raising the 
constitutional question for the first time 
on this appeal. As we said recently in 
United States v. Childress, 347 F.2d 443. 
451 (7th Cir. 1965), “we cannot say that 
defendant now has a right to have us 
pass upon the admissibility of the 
# * testimony under rule 52(b) 



In turn be Judged according to the par- 
ticular circumstances In the case and by 
the prejudice resulting therefrom. Es- 
cobedo v. State of Illinois, 373 U-S. 47S, 
491, 84 S.Ct. 1733 (1904). 

5. The defendant argues thnt when his 
trial counsel made certain inquiries of 
Government witnesses which might have 
served as the basis for a motion to strike 
his inculpatory' statements, the district 
judge refused to permit counsel’s line 
of questioning, “erroneously stating that 
It was improper because 'no confession’ 
was involved.” He refers to questions' 
whiclt were directed to the restraint the 
defendant may have Been under during his 
interrogation in the Secret Service of- 
fice. The defendant’s argument that such 
questions demonstrate nn attempt to reg- 
ister an objection to the Inculpatory 
statements must be rejected. If anything, 
the inquiry indicate* an oblique attempt 
to do what should have been done direct- 
ly. If the defendant wished to preserve 
the alleged error on appeal, be should 
have moved to suppress prior to trial, 
or objected to the statements when they 
appeared in the testimony, or at the 
very least requested that they be struck 
from the record with a cautionary in- 
■truedoa to tha jury. 
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[9J It is contended on behalf or the 
defendant- that the district judge "seri- 
* ously erred in failing at that time on its 
own motion” to strike the inculpatory 
statements which defendant made to the 
Secret Sen-ice agents. \V' e know of.no 
rule that requires a trial court to strike 
evidence such as the evidence in question 
Here when no objection is made to its 
receptmn during the trial. Counsel for 
tte defendant had the duty to bring 
. the now claimed objectionability of his 

fodt e e n< V° th ' attention ‘be trial 
Judge He cannot remain silent through- 

° Ut the tna l.and then claim error for 
the first time on appeal. 
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trial was prompted by the fact tha 
when Spagnoli realized that he wa' 

troing to be convicted, he testified 
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r T !| e defendant’s motion for a 
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the 'defend^ f hc la j tcr ' 3 conspiracy with 
t th “ l Spagnoli had 

STwV d h PWJU f y durin * tha Bolden 
«h j? W f 3 known to - a "d in part 
suborned by, the Government prosecutor. 

InitiaHy, it must be observed that the 
defendant assumes a heavy burden when 

hi, m r PtS J° SSt a5ide the denial of 
• ... m ° ion , by th e district court The 
district judge made findings in support 

th.rf r rU J‘ nS : He pre3idcd a ‘ both of 
the defendant’s trials and the subsequent 

Ha found as .a fa* 
^iLijagnoli lied at his r.w» ~s 

wruThMil r a! t he trial ^ 7 ^ 

nobs attempted admission at his oJL 

«. The defendant erroneously contend* that 
Mesarosh r. United States. 352 US 1 

L 1 "* 1 (1036 >- 

ia cc*e. There, upon motion of the 
OoMmmsnf . presenting evidence that one 
of It, k e7 witnesses had lied repeatedly 
“* * toII ° r Proceedings, the Supreme Court 
0f cons ^'»C7 to 

* Smiih Acc * 1158 c ° urt noted « 

It rnxist he remembered th.t we are not 

t ta | ff ,V r# %l:h * Iaotion for « new 
trial Initiated by the defense ■ • • 



„ C " ] f .°! Jr review is limited to wheth- 
ll ? f‘ ndlns5 of the district judge re- 
ed hv' tT a c“ Se 0t discretIon - As stat- 
Stated v Jnh SUPr 7o e C ° Urt in United 
ec I n V ‘ J hnson ' 327 U.S. 106, lll-lio 

66 S Ct. 464 , 466 _ 9() L£d 

T Joh‘ n? °t r decis ‘ on in United States 

-riih^°f: 149 F - 2d 31 C™> Cir. 1945“ 

vene w en f h a r e l! ate C ° Urt misht int "* 
ene when the findings of fact are whol- 

ly unsupported by evidence * * • it 

shou d never do so where it doe, ’not 

clearly appear that the findings are not 

supported by any evidence." The dis- 

/endan“t g 3 t- ind i ngS ° f - fact on ‘he de- 
fendan. s motion for new trial, then, nay 
not be ignored « * 7 

With this in mind we turn to the sne- 
C.ric grounds for defendant’s motion for 
a new trial. First, it is alleged that 
Spagno , testified falsely in the Bolden 
tn„; at the suggestion of the Govern- 

mtSSiSiSLIffjS 

S'? ■rSlfiSr.'u 

discovered evidene, “[! 
h . 3 , cre dt b Uity Ot the trial. Such 
-vill nof° d0n ti ' defense ordlcnrilr 
W.I L K ° n “ ”« tlM f° r a new 
-m.; I evidence which i, 

« impeeching* 

foctb, greet 

Here tee hare cn enffr-ely differs* 
Jiftio/fon. 312 U.s. ,t 0-10, 7T a Ct^r 
5a (Eophagij aiU d.) 5 ‘ C 
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hi, mother supported him. He testified by the district judge, and are supported 
only that his mother supported his two by the record. 

children arid that he was unemployed. The district judge found that the only 
Regardless of a possible discrepancy be- prom ise made by the assistant United 
tween this testimony and his later ad- states Attorney was a statement that the 
mission, Spagnoli’s livelihood was clearly fact of Spagnolt's testimony would be 
a collateral matter bearing upon his brought to the attention of the sentenc- 
credibility. His credibility, in turn, had ing j udge j n Spagnoli's counterfeiting 
been adequately put before the jury. We the same judge who \\*ould hear his 

do not believe that the jury’s overall ap- testimony in the defendant’s trial. The 
praisal of this witness would have been as5 j 3ta nt United States Attorney in ques- 
substantially affected by the knowledge tfon commented upon his “offer* in the 
that he was being less than forthright following manner: 



concerning his source of Income. 

Second, it is alleged that Spagnoli lied 
at the Bolden trial with reference to his 
first contact with Agent Martineau of 
the Secret Service. The record amply 
supports the district judge’s finding that 
the conflicting evidence with reference 
to the specific date of that contact was 
thoroughly explored at the Bolden trial. 7 

We also agree with the district judge’s 
conclusion that, in any event, the testi- 
mony of Spagnoli was merely cumulative. 
fFrank Jones) was the key Government 
witness. His testimony as to the essen- 
tial elements of the crime was fully cor- 
roborated by other witnesses and by 
certain real evidence. 1 

The defendant next asserts that hi3 
conviction must be reversed because an 
assistant United States Attorney made 
a promise to Spagnoli in exchange for 
the latter’s testimony and thereafter fail- 
ed to inform the jury of that fact 
when Spagnoli denied the existence of 
any such “deal” during the defendant’s 
trial. The facts concerning this alleged 
offer of assistance were also determined 

7. Defense counsel sought to impench Spag- 
uoli's statement that ho telephoned Agent 
Martineau on May 13 by referring to the 
transcript of the defendant's first trial,- 
wherein Spagnoli testified that he had 
called Martineau on May 12. At that 
point Spoffnoll attempted to explain tho 
confusion by saying that he had called 
the FBI on the 12th, and the Secret 
Service (Agent Martineau) on the 13th. 
Agent Mardaciu testified that he received 
the call In question on May 13. 



[A]t the time I discussed this mat- 
ter with Mr. Spagnoli initially 
* • •, I told Mr. Spagnoli that if 
he wanted to take a plea of guilty 
in this case, that the fact that he had 
been a witness in the Bolden case 
would, of necessity, be brought to 
the attention of the sentencing 
Judge, because his testimony in the 
Bolden case was being given before 
the same Judge who would eventual- 
ly hear his own case. # * * 

During the defendant’s trial, the follow- 
ing colloquy occurred between the wit- 
ness Spagnoli and defense counsel: 

Q. Now, Mr. Spagnoli, you say 
that you are indicted under case 
docketed as 64 CR 300 entitled Unit- 
ed States V 3 . D’Antonio and others. 
Now I ask you if the Government 
or the Secret Sen-ice made any prom- 
ises of immunity of any type for 
your testifying here? 

A. No, because I didn’t do any 
of those things. That's why. I 
don’t need nothing.' I’m innocent to ’ 
them charges. I didn’t conspire with 
.pobody. I don’t have to have a deal. 

8. Several Secret Service agents corrob- 
orated the testimony of both Spagnoli 
and Jones. Other witnesses, including 
Jones' wife, also supported this testi- 
mony. Tho physical evidence included 
Jones* fingerprints, taken from a gid bot- 
tle In Spagnoli’s apartment, the typed 
excerpt from the counterfeit snTicgi 
bond file, and a fishing guide with Spag- 
noli’* address on It, taken from the de- 
fendant’s automobile. 
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Q. Nobody promised you any as- 
sistance in your indictment. 

A. I don’t need any assistance. 

I'm innocent of the charges. 

Q. That is not the question, Mr. 
Spagnoli. I am asking you if some- 
one promised you something. 

The Court: Let his answer stand. 
You have the answer. Let us just 
go on. He is not on trial, ladies and 
gentlemen, in that case here. That 
is a mere charge a3 far as you folks 
are concerned. 

The Witness: He is insinuating, 
your Honor, that I might have got a 
deal. I don't need no deal. I am 
innocent of them charges. I didn’t 
do none of them things. 

We do not think that the assistant United 
States Attorney’s statement to Spagnoli 
prior to his becoming a witness in the 
Bolden trial taints the testimony recited 
^ above. Nor do we think that these cir- 
cumstances imposed a duty upon the Gov-, 
ernment attorney to disclose to the court 
snd jury his earlier comment to Spagnoli. 
The obvious "assistance" which had been 
promised cannot be considered an in- 
ducement for Spagnoli*3 testimony. 

The defendant relies principally upon 
Napue v. Illinois, 360 U.S. 264, 79 S.Ct. 
1173, 3 L.Ed.2d 1217 (1959). In that 
case, -the principal state witness in a 
murder trial, who was then serving a 
199-year sentence a3 an accomplice in 
the same murder, testified that he had 
received no promise of consideration in 
return for his testimony. In fact, an 
assistant State's Attorney had promised 
to recommend a reduction in the wit- 
ness’ sentence, and did nothing to correct 
the testimony. The Supreme Court held 
that the knowing permission' of such 
' false testimony was a denial of due proc- 
ess under the fourteenth amendment. 



The statement made to Spagnoli in this 
case did not amount to such an affirma- 
tive promise of assistance as was con- 
demned in Napue. Pointing out to Spag- 
noli the obvious fact that his testimony 
as a Government witness would be given 
before the same judge who would sen- 
tence him upon a plea of guilty and 
then remaining silent while Spagnoli 
vigorously proclaimed his innocence and 
denied having made a "deal*’ do not, we 
think, constitute either a dangling of re- 
ward or a knowing permission of perjury 
on the part of Government counsel. 

[12] The defendant’s final conten- 
tion i 3 that Spagnoli’s conviction of coun- 
terfeiting, a crime for which he was 
indicted prior to the indictment of the 
defendant, is newly discovered evidence 
which should have been available for im- 
peachment purposes during defendant’s 
trial to enable the jury to more accurately 
determine Spagnoli’s credibility. This 
contention must also be rejected. Spag- 
noli’s indictment for counterfeiting was 
exposed and his credibility was thorough- 
ly examined at the defendant’s trial. 
His subsequent conviction was merely 
cumulative and impeaching. Under these 
circumstances the district judge did not 
abuse hi 3 discretion in denying the mo- 
tion for new trial. Murphy v. United 
States, 91 U.S.App.D.C. 118, 198 F.2d 87 
(1952) ; United States v. Mentesana, 
203 F.Supp. 63 (E.D.N.Y.), aff’d, 305 
F.2d 214 (2d Cir. 1962), cert, denied, 
375 U.S. 843, 84 S.Ct. 102, 11 L.Ed.2d 75 
(1963). Moreover, Spagnoli’s convic- 
tion wa 3 not evidence that was in exist- 
ence at the time of the defendant's trial 
and therefore did not constitute evidence 
upon which a new trial could be based. 

The order denying the motion for a 
new trial is affirmed. Th? judgment 
of conviction Is effirmed. „ 
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